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September 14, 1999

Mr. Rick Breitenbach

CALFED Bay-Delta Program
1418 Ninth Stragt, Suitae 1155
Sacramento, CA 95814

Re=- Comments of the Watcer Aévisory Conmittee of COrange
County to the June 1999 Draft EIS/EIR for the CALFED
Bay-Delta Program

Dear Mr. Breitenbach:

We represent the Warter Advisory Committee of Orange County
("WACOY). This letter gerves as WACO's quertiong and comments on
tha lagal adegquacy of CALFED's June 1999 Bay-Delta Program Draft

Programmatic Environmental Impact Statement/Environmental Impact
Report (PEIS/EIRW).

WACO appreciates the opportunity to comment on the document.
WACO's comments about the technical and operational issues
discussed in the EIS/EIR will be submitted separately.

WACO requests that all of its comments be included in the
Record of Decision ("ROD"). WACO further reguests that, in
responding to WACO's legal comments on the EIS/EIR, CALFED should
quote and raespond to each of WACO's comments, rather than
summarizing them.

Sincerely,

LAW OFFICES OF SUSAN M. TRAGER
A Profe=zsional Corporation

,/,@w;@af

SusAn M. Trager
SMT : my

Enclosure
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I. XIntroduation.

The Water Advisory Committee of Orange County ("WACOY") is an
association of public, private, not-for-profit and investor-owned
utilities which colleetgvaly furnich water services to
approximately 2.7 million people in Orange County, and San Diego
County, California. WACO members rely on 275,000 acre—feet
annually (“AFA") of imported water from foreign watersheds, of
which 60,000 AFA is imported water from the State Water Project
(.SWP") .

waco's technical comments on the CALFED'S June 1999 Bay-
pbelta Program Drarft PFrogrammatlc Environmental Impact
Statemant/Environmantal Impact Report ("EIS/EIRY") are to be
submitted under separate cover, and are incorporated by
rafarence. :

A. WACO members use SWP water teo remedy logal
B ly deficiencies and loca ater gualit roh

WACD members are water suppliers and water managers
with decades of experience inplementing the activities described
in the EIS/EIR as possible "mitigation measures" to offset the
adverse impacts Oof CALFED's so-~called projects. Those activities
(aither expressly called for or impliedly required if the EIS/EIR
is approved) have been in practice in the WACO service area for
decades.

WACO members uge the SWP water to remedy local water
supply shortages and to mitigate local water source gquality
pProblems. SWP water provides the reliability to local water
resources upon which the local community depends. The entirc
ecaonomy of the WACO service area depends on SWP water's continued
reliability in terms of both guantity and guality. Many new and
established commercial and industrial enterprises, many
environmental projects/areas, and tens oY thousands of
regjidential housing units have bean approved by lacal
municipalities based upon their reasonable projections orf the
¢ontinued raliapbility of the SWP supply:

. The Urban Water Management Plans prepared and submitted

by WACO's member agencies rely upcn given assumptions
about the rxeliability of the SWP supply and water
guality assurances.

® Infrastricture in the WACD service area was built on
. certain assumptions expressed in the Legislative act
giving birth to the SWP. Voters approved the bonded

1
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indebtedness to pay for the SWP. Debt was incurred
bagaed upon those assumptions.

. Cities, counties and water suppliers have counted on
the continued reliability of SWP water in analyzing the
availability of water supplies to serve new projects
pursuant to the requirements of Public Resources Code
section 21151.9 and Water Code sections 10910 and
10911,

The CALFED project would result in a substantial
diminution of SWP water exports upon which all plans for local
supply realiability and quality depand. According to thasa
exigting plans, the gignificant diminution of SWP water supplies
gr0posed by CALFED's so-called plan will result in inadequate

ocal water supplies to serve the existing and planned water
demands of our Eocal community. If these resulting impacts are
not fully mitigated as part of CALFED's so-called project, there
will be significant adverse public health, economic, and
snvironmental conseguences throughout the WACO service area.

The experiences and daily vperations of WACC members
include the broadest range of water management activities,
including: groundwater basin management; clean up of contaminated
groundwater plumes; construction and cperation of groundwater
desalters; davelopment and maintenance of habitat conservation
Plans; construction, operation and management of seawater
intrusion barriers using recycled water in the injection wells to
keep seawater out of the Orange County groundwater basin;
operation of wastewvater recycling plants and integration of
recycled water into the lecal water supply’; and conjunctive use
of groundwater and surface water in both drought and normal water
years.

For decades, WACQO membpers have participated and rfunded
regional water resources management institutions on the Santa Ana
River. WACO mambers have spent millions of dollars in
cooperatively building the institutional arrangements to manage
the available water resources together with the upstream users of

‘A majeor 100 mgd wastewater purification facility is in the
planning stages now. Two wastewater recycling plants have
operated in Orange County for decades. Recycled water has
already been integrated into WACO's supply sources, and WACO
members' storage, treatment and distribution systems have already
been built to accommodate the use of recycled water.

2
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the most significant local native resource: the Santa Ana River
and ita basin.

B. W arsg ' lati to _the Me politan W
i the 1 xr .

Five WACO members are members of the Metropelitan Water
District of Southern California ("MWD"), including Anaheim,
Fullerton, Santa Ana, Coastal Municipal water District, and the
Municipal Water District of Orange County.?

I1I.

In summary, the EIS/EIR falls far short of the minimum legal
requirements af a programmatic environmental study, both under
the National Environmantal Policy Act of 1969, 42 U.S.C.A. §4332,
et. mag. ("NEPA"), and the California Environmental Quality Act
of 1970, California Public Resocurces Qode Section 21000, et seq.
("CEQA"). The document is not an EIS/EIS at all. It lackse tha
basic analytic structure of an EIS/EIR.

To agencies and their engineers and lawyers who routinely
undertake the activities described in this EIS/EIR, its faulty
assumptions, and its glossed-over treatment of the adverse
consequences of this so-called project (to the extent one is
described) are immediately apparent. Even for a kroad-brush
programmatic EIS/EIR, this document does not meet the threshold
of legal adequacy. Seemningly drafted by a committee too skittish
to admit in print its true goals and objectives, the only fact
that 1s plain is that this document is 80% tooc long.

At the core of its inadequacy is the fact that it serves as
more of a schematic for a political deal, than as an
informational document to inform the public and decision makers
about the environmental implications of a project. Specifically,
the underlying analytical structure of the EIS/EIR is flawed
because: (1) the EIS/EIR fails to provide an accurate, stable,
and finite project description; (2) no meaningful analysis of
adverse impacts is undertaken; (3) paossible mitigation measures
are only vaguely defined; (4) discussion of more detailed,
enforceable mitigatlion measures is impermissibly deferred until
after tha project is commenced; and (5) portions of the EIS/EIR
have not even been circulated for public comment. Both NEPA and
CEQA require that key elements of a proposed project be analyzed,

‘Phese comments are developed and submitted independently
from thogse of MWD.
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and that The analysis be presented in the rorm of an EIS/EIR for
review by the dacision makers hefore a decision is made. Tha
preparation and presentation of a "menu" or "matrix®™ of possible
projects, possible alternatives, and possible mitigation measures
from which the decision-makers pick and choose, does not suffice
as an BIS/EIR. NEPA and CEQA are not restaurants, and an EIS/EIR
is not a menu. An EIS/EIR is to be an information document about
a project, its alternatives, its adverse impacts, and a range of
mitigation measures to offset the adverse impacts.

None of the suggested, hypothetical mitigation measures is
spelled out for incorporation inte the project, so no mitigation
will be approved even 1f a project is approved. Hence, none of
the water supply neede of tha WACO membars can bae met in this
process. .

Most importantly, as currently drafted, the EIS/EIR cannot
withstand judicial scrutiny in either Federal or state court.
Consequently, as the framework of the study is fatally flawed, it
mast be rebuilt from the foundation and recirculated for public
review and comment.

WACO hopes that in its next iteration, the EIS/EIR will
actually define a project and project alternatives, hopestly
describe the adverse impacts that may result from the project,
and faormulate and incorporate reasonable, feasible mitigation
measures.

IXIXI. Deficiencies in the EYS/EIR.

The project description in the EIS/EIR is vague rather than
finite, and it is misleading in that it avoids spelling out what
thc proiject is, what the alternatives are, and what feasible
mitigation measures are available to offset the adverse impacts.
Instead, this EIS/EIR impermissibly examines a "project
description,” and then "alternative descriptions” rather than
"alternatives tao the project," because the project dascription is
neither a project nor a description. The EIS/EIR presents a
"summary of environmental consegquences™ and no mitigation
measures. Moreover, the EIS/EIR examines only the consequences

of the purported projast jn the project area, rather than where
the impacts would occur.

In light of the state's population projections, existing
plans to supply water, existing and anticipated water quality
requlations, and proposed and likely new listings of endangered
species and critical habitat, this EIS/EIR wholly avoids the
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critical esnvironmental analysis which must be undértakan to
examine the projsct as a whole, ineluding its cumulative impacts.

In its circuitous effort to avoid defining a project, the
EIS/EIR also avaids identifying each of the agencies and each of
the agency actions which will he required to carry ocut the
purported project, its alternatives, and its mitigation measures.
Bocause the tasks which must be deone are not identified, the
EIS/EIR avoids examining or even identifying each of the permits,
permit amendments, licenses. license modificatiaons, restrictions
on exercise of water rights, the permits, licenses, and
conditions which will be imposed on the resulting changead
operations of other racilities, and impacts to public healtn.

The incomplete and misleading description of the so-called
project results in fatal confusion as t¢ which proposed impact-
offgsetting activities are mitigation measures, and which are

alternatives.
A. The proiject description jis inadeguate.

"An accurate, stable and finite project description is
the sine qua non of an informative and legally sufficient
environmental impact report®. Inyo county v. City of Los Angselses
(1977), 71 cal.App-34 185, 193, 139 Cal.Rptr. 396, 401. The
appallate court in that case rejected Los Angeles' EIR for the
same defect that the EIS/EIR suffers: a distorted project
degcription. In that case, the court held:

The ETIR is the heart of the environmental
control process. (County of Inyo v. Yorty,
supra, 32 Cal.App.3d at p. 810, 108 Cal.Rptr
377). CEQA describes the report's purpose -
- to provide the public and governmental
decision-makers (here, the Board of water and
Power commlissioners) with detailied
information of the project's likely effect on
the environment; to describe ways of
minimizing significant effacte; to point out
alternatives to the project. (§§21002.1,
210681, 21100; Friends of Mammoth v. Board of
Supervisors (1972) 8 Cal.3d 247, 263, 104
Cal.Rptr. 761...)

The EIR process facilitates CEQA's policy of

supplying citizen input ... By depicting the
. project's unavoidable effects, mitigation

measures and alternatives, the report

5
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furnishes the decizion-maker information
enabling it to balance the project's benefit
against environpmental cost. ... [ecitations
omitted) The report should function as an
environmental "alarm bell". (County of Inyo
v. ¥Yorty, supra, 32 Cal.App.3d at p. 810, 108
Cal.Rptr. 377).

««. The CEQA Guidelines flesh ocut the
vproject”™ concept, by referring to it as "the
whole of an action, which has a potential for
resulting in a physical change in the
envircnment, directly or ultimately. ...™"
(cal.Admin.Code, tit. 14, §15037, subd. (a)"

. County or Inyo v. Yorty, supra, 71 Cal.App.3d
190, 192.

More recently, in Stanislaus Natural Heritage Project v.
County of Stanislaus (Diablo Grande Ltd., real party) ((1996)48
Cal.App.4th 182, mod. on den. of rhg. Aug.8,1996; rev. den. Nov.
13, 1996, the court of appeal for the Fifth District held:

The County in essence approved an EIR for a
25-year project when water for the project
had not been assured beyond the first § vaars
of the 15-Year first phase of the project.
The County knew naither the =ource of the
water the project would use beyond the first
five years, nor what significant
environmental effects might ke expected when

the as yet unknown water scurce (oY sources)
is ultimately used.

In our view, the County's approval of the
project under these circumstances dafeated a
fundamental purpose of CEQA: to “inform the
public and responsible officials of the
environmental conseguences of their decisions
baefore they are made." ... The CEQA EIR
process "protects not only the environment
but alee informed self-government."
{citations omitted)

stanisglaus, supra, 48 Cal.App. 4" 193, 194-196.
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1. a proiget dagorj § ig va ’

It ia unclear just what project is being approved,
what project is being studied, who would be approving this
project or certifying the EIS/EIR as complete, and who would be
implementing the project. The purported project has been
described variously in the EIR/EIS as:

ecosystem restoration plan;

water guality program plan;

water use efficiency program plan;

watar transfar program plan;

long tarm levee program plan;

watershad program planj

implementation plan;

nmulti-species congervation strategy; and
comprehensive monitoring, assessment, and
research program.

S sosadsen

Even after CALFED's second attempt at drafting an EIS/EIR over a
period of many years and at a reported cost of $30,000,000, the
BEIS/EIR is unclear as to what the actual project is. It appears
that the core of the project being touted in this effort is
"Delta habitat restoration." The other varbiage included in tha
BRIS/EIR, which masquerades as tiering or later projects, only
obfuscates whatever is the core project. The EIS/EIR is nothing
short of misleading the affected public, which has been told
repeatedly about the other elements allegedly being included in
the CALFED project, which other element= might benefit them and
nitigate against adverse water supply and other environmental
impacts they will suffer if CALFED's core plan is ever approved.

The description of the so-called project in this
EIS/EIR is not accurate, stable or finite. In fact, the project
description 1= 8o dlstorted and vague that it fails to meatr the
core purpose of NEPA and CEQA: te inform the affected public and
the decision makers apout what the project is, and enabling them
to balance the project's benefit against environmental cost.
That cannot be done based upon the information in the EIS/EIR.

2, Biggef is not better; in the case of this EIS/EIR,
it is wprse.

‘ CALFED has spent tens of thousands of dollars in
public relations, plus a reported 330,000,000 preparing a 24=-inch
thick collection of documents which purport to study and report
on- the adverse envirommental impacts likely to result from a
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purportedly multi-phased project never described the same way
twicae in the EIS/EIR.

Yet even assuming that the project being examined
is Bay-Dalta habitat restoration, the BIS/ETIR fails to disclose
basic aspects of that project, including the fact that its
implementation (with mitigation measures to be formulated some
day perhaps), will, in some years, cut orff almost gll BWF water
to Orange County. Imported water supplements local water
resources in Southern California and is blended with Colorado
River Water as necessary to maintain a reliable, safe, and
adeguate water supply.

A careful, non-tachnical reader will be uninformed
that until such time as mitigation measures are implemented to
assure water quality in the export area, the quality of the
region's water supplies (including SWP water quality) will
decline. The proposed restoration of wetlands through the CALFED
Ecosysten Restoration Program may increase the amount of total
organic carbon (“TOC") at drinking water intakes, increasing the
potential to form disinfection by-products ("DBP"). Changing
c¢hannel flows and increasing the amount of tidal waters exchanged
with the estuary may increase the amount of bromide in Delta
waters, significantly increasing DBP formation.

But cne would have to wade threugh a stack 24
inchas thick to learn this. Bigger is not better in this cass.
These impacts are mentioned in the 24-inch document, but they
require indapendent technical analysis to learn of the possible
impacts. Insufficient data is furnished to evaluate the
seriocusness of the impacts.

3. The pggjgct descriptiopn spins "Warm and Fuzzy"™,
while the reality of the true project is harsh and
sostly.

Thne project description in this EIS/EIR reads mora
like a press release in showcasing the "warm and fuzzy" aspects
of an attanpted environmental rescue, rather than a description
to inform decision makers and the affected public. As such, it
is fatally defaective in the face of NEPA and CEQA regquiraments.

4, Dependaence on recycled water and congervation is
the pervagive theme.

To any water resources professional with any
operations background, experience or training, the underlying

8
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themae of the EIS/EIR 1s let urban areas find a solntion in
increased water efficiency measures and wataer reuce.

There is no doubt that implementation of the
purported project will be far more sweeping in sceope, impact, and
cost to humans and envirenment in the export area than the
description given a broad-brush moniker in the EIS/EIR.

5. e dr ere o i EI IR have ign d ears
of CEOA and NEPA case law invalving water.

Significantly, the cases which analyze the
adequacy of environmental documents about the expansion of Los
angeles' owens Valley and Mono Lake water transfer facilities,
and which rejects a program EIR on a proposed planned destination
resort and 5000~unit residential subdiviszion on a 29,500 acre
Stanislaus County parcel without an adequate or identifiable
water supplx; provide the greatest guidance as to why this
EIS/EIR is inadequate. See, County of Inyo v. Yorty, (1973) 32
Cal.App.-3d 793; County of Inyo v. City of Los Angeles (1976) 61
Cal.App.3d 91; County of Inyo v. City of Los Angeles (1977}71
Cal.App.3d 185, med. on den. of rehrg July 25, 1977, hrg. den.
October 6, 1977; and Stanislaus Natural Heritage Project v.
County of Stanislaus (Diablc Grande Ltd. Partnership) (1996) 48
Cal.App. 4™ 182, mod. on den. of reh. Sept. 6, 1996; rev. den.
Nov. 13, 1996. '

This EIS/EIR ignores the fundamental lessans of
those hard-fought cases, each of which was brought by those who
espouse the format of CALFED's EIS/EIR. The rules of NEPA and
CEQA apply to all project proponents, even proponents of
environmental projects.

6. Wher the make=-up water come on?

While not spelled ocut in the environmantal
document, WACO's technical review of CALFED's propogal shows that
there will be a loss of water supplies to the export area
totaling S00,000 T©o 800,000 AFA depending upon which alternative
is chosen. This is too severe a conseguence not to be spelled
out in the EIS/EIR and analyzed in more detail than in the
current docunment.

7. The EIS/EIR i=s fatally flawed in its fajjuxe to
discuss in any realistic, engineering, or
ic _detail the urce o i
. jes for the export ea.
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The assumption that large blocks of Water now used
for agriculture will someday be released for municipal and
inqustrial use ig just that - an unsupported, contradicted ana
dangerous assumption.

Such an assumption was recently rejected by the
Court of Appeal for the Filfth District in a case involving the
adeguacy of a program EIR prepared by the County of Stanislaus.
In that case, the EIR considered a proposed general plan
amendment involving the approval of the Diablo Grande project's
specific plan for a 25-year, phased destination resort
development and $,000~unit residential unit development on 29,500
acres in Stanislaus CountyY. Local water resources ware only
surfricient to support the first fiva years of build-out. Tha
Court's reasoning in that case illustrates why CALFED's proposal
to mitigate water shortages in the export area by hypothetical
water transfers and increased surface and underground storage
faile to meet CEQA requirements.

With respect to the scurce of water supply for
build-out beyond the first five years, the EIR for the Diablo
Grande project (like the CALFED EIS/EIR) included a menu of
various scenarios:

The project's water supply system will
involve any one or a number of the following:
offsite groundwater, water purchases and
exchanges, participation in water
conservation projects with other water
districts in exchange for water saved;
utiligation of wastewater effluent, hoth
onsite and acquired offsite; development of
groundwater storage facilities in Madera
County; utilization of the California
Agueduct and Delta-Meandota Canal for exchange
deliveries; apd playing an active role in the
exjigting trading network among Califernia
water districts south of the Delta. ...

Among the "significant unavoidable impacts™
listed in the EIR was the follewing:

"The project would require the provision of
approximately 12,880 acre-feet of water per
year at buildout from an off-site source for
domestic, irrigation, and for light
industrial uses. A firm water supply has not
vaet been established beyond the first five

10
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years of development, although the applicant
is pursuing several sources, and a water
district has been created. Until such a
source 18 established, this is considercd a
significant impact. Upon establishment of
such a source, off-gite unmitigated impacts
may occur from the transfer and uge of the
water."” (Italics added.)

« -+ Respondent Diablo Grande candidly
concedea that “there 13 no analysis of the
potentisal impacts of the eventual long-ternm
supply" of water. Respondents attempt to

. Justify this omission by relying on the
"tiering" provisions of CEQA. As we shall
explain, however, a decision to "tier®
environmental review doaes not excuse a
governmental entity from complying with
CEQA's mandate to prepare, or cause toc ke
prepared, an environmental impact report on
any project that may have a significant
effect on the environment, with that report
to include a detailed atatement setting forth
"{ajll significant effects on the environment
of the proposed project," (Pub. ReEsources
Code, 8§ 21100.)

In its strongly-worded opinion, the Stanislaus
court chastised the EIR preparers for deferring their asvaluation
of the basic environmental impacts that would rasgult from
implementation of the project.

-+«+ Respondents argue that because they
intend to undertake site-specific
enviroenmental review of each of the four
“phases" of develoupment, they can properly
defer analysis of the environmental impacts
of supplying water to the projsct until the
actual source of that supply is selected
sometime in the future. nun_igiﬁxlﬂgi_;éhggz
a dev e the catio

ant _environmental im acta t the

adoption of a specific plan _can be ayxpacted
cause. The C ty in this case could net
make an_informed decision on whethe adopt

bleo Grande Specifi thout bein
ed, to so 2asona f the

11
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at thi igc
o of tha st funda al and gener
Wgene attersh e _addr in a -
tier EIR. (See Pub. Resources Code,

5521068.5.) (Emphasis added)

In the present case, however, the specific
plan calls for the construction of 5,000
rasidential units and other water-using
improvements (e.g., galf ecourses). No matter
.what subsequent environmental review might
take place, and ns matter what additional
mitigation measures might be adopted to
amaeliorate adverse environmental impacts on
each of the four 'phases" of planned
development, the project was going to need
water from some source or sources. To defer
any analysis whatsoever of the impacts of
supplying water to this project until after
the adoption of the specific plan calling for
the project to be built would appear to be
putting the cart before the horse.

Stanislaus, 48 Cal.App-4th 198-200.

: The Stanislaus court might as well be discussing
CALFED's EIS/EIR. How can the decision makers here make an
informed decision on whether to adopt the purported project
without being informed of the environmental consequences to
Orange County and throughout the 3SWP export area that would
result from supplying water to the project? The project's
impacts to water supplies State-wide is one of the mast
fundamental matters that must be addressed in the EIS/EIR - not
relegated to some deferred analysis arter adoption of the so-
called praject.

The infoxmation provided in the BIS/EIR is o
incomplete, so misleading, and so broadly (and vaguely) drawn
that it stultifies the objectives of the reporting process and
lays out a weak and crooked framework for any sukseguent
environmental analysis.

. Te allow a programmatic EIS/EIR to be certified as
adeguate which admits it will not even define the project it

12
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studias until sometime in the future, is the legal equivalent of
gigning a check and leaving blank both the amount and the name of
the payee. This document is not an EIS/EIR. '

8. r ojact is orthri fined
te t il Qe e clearly dea
eithex.

The EIS/EIR's matrix of project descriptione,
alternatives and mitigation measures is confusing to the point of
being incomprehensible. The choices to bes analyzed by the
decision makers and the affected public would be clearer if the
project were adequately described to begin with.

. It follows that 1f the EIS/EIR Qrafters are
incapable or unwilling to articulate a project, the mitigation
msasures and alternatives proposed will, lixewise, be confusged.
Ag close to the EIS/EIR's description of an alternative is this
example: "Because the problem being addressed by the Program and
the solution are closely interrelated, the descriptions of each
of the Program elements, except for the Conveyance element, do
not vary among alternatives." EIS/EIR p. 2-1.

Really.

useful cumulative impacts analysis.

One of the most critical shortcomings of this
EIS/ETR is its failure to realistically appraise the cumulative
impacts to water supplies in Orange County and throughout the
export area resulting from increasgingly stringent water quality
ragqulations, environmental protection of watershads, speciez, and
habhitates, forced environmental cutbacks on the use of water
supplies from other watersheds, and the political reality that it
is unlikely that a workable "no surprises rule"™ under the ESA is
likely anytime soon. There iz also no legislative relief in
sight which would sase restrictions on additional developmant of
local water supplies in the export area.

The same agencies that are deviging this plan ana
drafting the EIS/EIR (United States Fish and Wildlife Services
and the Department of Fish and Game) havea actively protasted
aefforts to increase developmant of local water resources in the
WACO service area. This EIS/EIR similarly fails to address the
increasingly stringent governmental regulation of wetlands areas
and riparian habitat, where the local water suppliez are located.

13



StEiNL BY - d-aU—ygyg il-208ak » MRLAA~ TaIUUITarOU 107 20

LAwW QIFIGES OF 00 }
Susarn M, TRaoem

A FROFESHONAL CORPORATION

The EIS/EIR likewise fails to consider that laegal
impadimants to wheeling water will not be resolved any time soon,
nor are watar transfers in significant quantities likely to
bacoma feamible. This project, after all, is being planned to
"correct" the effects of a water transfer.

It ie not feasible for the WACO member= to more
effectivali and fully manage local groundwater basinas with less
SWP water in the face of such restrictions. More and more
groundwater basins are being designated as critical habitat for
endangered species, in which groundwater pumping is restricted or
prohibited, The mitigation measures that CALFED'’s so-called
Plan calls for are not feasible.

. 10. ZIhe project's resulting losses to the water supply
in _the export area will prevent water suppliers
from meeti the reguirement wate
Eupply.

Under the Urban Water Management Planning Act,
Water Code section 10610, et. seq., urban water suppliers that
supply more than 3,000 AFA of water or serve more than 3,000
customers must periodically prepare Urban Water Management Plans
and file them with the Department of Water Resources. Urban
Water Management Plans must identify and gquantify, ta the extent
practicable, the existing and planned sources of water available
to the supplier over five-year increments to 20 yaars, or ag far
as data ig available. Urban water suppliers are also reguired to
describe any vulnerakilities to reliability of seasonal or
climatic shertageaes.

The EIS/EIR ignores the existence of these filed
plans which, in the SWP export area, count on continued SWP water
supplies. The purported project is inconsistent with these
plans. The water supply vulnerabilities created by CALFED's
project as described in this EIS/EIR places local water suppliers
in the position of limiting new businesses and new housing due to
water shortages and supply vulnerabilities.

The project, to the extent that one is described
in tha EIS/EIR, impermissibly burdens local water suppliers with
the responsibility to curb growth throughout the SWP export area.

Stated another way, the project's impacts tec water
guppliers and the responsibility for mitigating the true cost and
impacts of the project, both politically and econonically, is not
discloged in the document. The true cost is improperly shifted
to local water suppliers, who are the entities adversely impacted

14
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by the purported project and least equipped to make
deterninations about growth control, to take actions necessary to
curb growth, and to deal with the consequences of those actions.

Thig plan is tantamount to a no-growth declaration
throughout Southern California. Under the plan, nd Southern
California water supplier can project long—-term water supplies
with any certainty. Those who rely on SWP water would be faced
with the prospect of no szupplemental SWP supplies during certain
ysars. Those who rely on local water supplies would be faced with
the prospect of signifzcantly increased competition for the
limited native supplies. The broader policy implications, such as
family-planning, housing, and immigration are impermissikly
ignored in this EIS/EIR, and impermissibly delsgated to local
water suppliers which lack the authority to make growth policy.

11. ¥Water supply mitigation measures are surficiently
une in that e ajl to meet the reguirement
NE d CE

Cities, counties and water suppliers have depended
upon the continuaed rel;ab;lity of SWP water in analyzing the
availability of water supplias to serve new projects pursuant to
the regquirements of Public Resources Code section 21151.% and
Water Code sections 10910 and 10911.

This purported project will result in a
substantial diminution of SWP water exports upon which all plans
for local supply reliability and guality depend. According to
these existing plans, a significant diminution of SWP water
supplies will result in inadequate local water supplies to serve
the existing and planned water demands in the WACO service area.
If these resulting 1mpacts ars net fully mitlgatad as part of the
proposed CALFED project, there will be significant adverse public
health, economic, and environmental consequences throughout the
WACO service area.

The law is clear on a project proponent's
obligations to prepare environmental documentation. Tne project,
its environmental efrects, its alternatives, and mitigation
measuras to orrset the adverse environmental effects2 must be
spelled out in the EIR/EIR on the project which is to be
approved. This is the rule even for tiered EIRs. Information
and analysis akout the source of the make=-up water cannot be
defarraed until some future tier. The question of where the
makeup water comes from must be discussed in the document
suppozting the initial approwval of the project The affected
public and the decision~makers must be informed of the full

15
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implications of the adverse impacts of the project. Deferral of
such basic issues to some time after approval of a preoject is
simply impermissible.

B. 's ject descri i i ds

Even with a tiered or program EIS/EIR, "piecemealing"
or "bitesizing" of an environmental study is improper. Yet on
all of the key slements of the purported CALFED project (such as
the project description and its impacts, alternatives and _
mitigation measures), that is what is being done in this EIS/EIR.
The project's incomplete and misleading description, coupled with
its impermissible bite~sizing, results in fatal confusion as to
which proposed impact-~offsetting activities are mitigation
measures, which are the project alternatives, and which is the
project.

The EIS/EIR's project degscription mislesads the raader
by undarstating this project's controversial aspects,
particularly ite adverse health impacts, the magnitude of its
financial costs and the degradation in aspects of quality of
life, including acsthetics, which will result from the project's
impairment of water guantity and guality in the export areaz.

The EIS/EIR fails to undertake the requisite analysis
of the risks to public health in the export area. The EIS/EIR
impermissibly delays a health risks analysis until some non-
specific time in the ruture, even though the document discloses
that there will be a public health risk associated with any aelay
of implementation of water gqguality improvements following
compencement of ecological enhancements.

The EIS/EIR must address the seriousness of the riszks
to public health in the export area of both the project and the
variouz alternativez {in the absence of self-generated mitigation
measures). The study should quantify the risks: how many people
ara projected to be at increased risk of heart failure from the
Project's increase in the total dissolved solids (tds) of the
water supply? What is the increased cancer risk from increases
in bromide disinfection byproduct formation? How many people in
the export area are projected to become ill from the source of
supply, due to the project's increases in tds and bromide? How
many emplayee sick days will result? How many children will miss
school, and how many missed =chool days will there be annually?

16
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Without such an analysis, a decision-maker cannot make
an informed decision about whether to proceed to approve this
project, and irf so, how to mitigate its adverse impacts. )
Likewise, the affected public is denled a meaningful opportunity
to comment on tha EIS/EIR.

After a frank admissicn in the EIS/EIR that guestions
apout source reliakility and quality will not be addressed until
latexr, the public is told only that the scosystem of the Ray-~
Delta will be restored, water guality in the Bay~Delta will be
improved for the habitat, the Dalta levee system will be
improved, and that somehow, adverse impacts from thess actions
will be accomplished through water transfers, starage, watarshed
and conveyance elements. The public is not told when water
quality improvements will be forthcoming, whe will be respongihle
for paying for the improvements, where make-up water will be
coming from, and what governance structures and legal authority
will ba created to see that the mitigatien measures to protect

humans, agricultural rescurces, and the environment in the export
areas are in place and effective.

This EIS/EIR (and certainly the accompanying press
releases) falls to inform the public and dacision makers that to
rastore the Bay-Delta, in effect creating a huge recreational and
nature presarvae as proposed: (1) requires the changed operation
of both the Central Valley Project and the SWP in a manner which
Will increase public health risks for an unspecified Quration;
{2) assumes in the face of overwhelming avidence ta the contrary
and without any basis, that water transfers will make up for any
supply shortfall resulting from the project; (3) adversely
impacts the ability to continue operation of pre-existing habitat
plans in the export area; (4) will become even more rastrictive
and costly because the E5A mandares that if any newly identified
species requires further export reductions or guality dagradation
to insure the continued existence of the species, this plan will
be modified To accommodate the new species, irrespective of the
consegquences to the export axeca. The EIS/EIR alsc fails to
disclose that the enforcement of the ESA, and the Clean Water Act
and other environmental laws in the export area severely inhibit
the implementation of groundwater storage and conjunctive use
activities in the magnitude needed to offset project impacts, as
proposed by the arafters of the EIS/EIR.

17
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The EIS/EIR drafters may not simply decree that some
unegpecified water transfers from an undisclosed placa, at an
ungpecified time, from an unidentified previous use will make up
for the water which will be dedicated Tto their proposed project
aof ecological restoration of the Bay-Delta Estuary. Like the EIR
preparers in Stanislaus, the EIS/EIR must state how, when, and
where that water will come rrom to make up the deficit in supply
to the export area. Nothing less will do.

To rely on thae pogeibility of a series of temporary
transfers will not do, either. Any new water transfer can be
undertaken only temporarily, if at all, and with full-scale
environmental challengas by opponents of such a praoject.

. Temporary transfere are not suitable water supply
sources upon which to build municipal or any othar water supply
axstams, and certainly cannot make up for lost SWP water from
sither a water guality or reliability perspective. Hence, any
raliance on this EIS/EIR for the proposition that water transfers
will serve to mitigate the wataer deficiencies resulting from the
adoption of any of the alternatives, or the project being
propoged, iz unsupportabla.

Thus, the assumption in this EIS/EIR that certain Key
mitigation measures and alternatives and upon which this BIS/EIR
relies to make up for supply shortfalls and guality deticiencies
of the project, is faulty,

D. The discussion of alternatives and mitigatjon measures
is [~ A to meet CE d NEPA recui ents.
1. Mitigation measures which are jnfeasible do not
gount N

The EIS/EIR should include only those mitigation
measures which are feasible. Both CEQA and NEPA reguire that
proposed mitigation measures be feasible. See, CEQA Guidelines
§15151 which states that "an evaluation of environmental effects
of a proposed project need not be exhaustive, but the sufficiency
of an EIR is to be reviewed in light of what is reaacnably
feasible".

A mitigation measure is considered feasible if it
is capable of being accomplished in a successful manner within a
reasonable period of time, taking intc consideration economic,
envirenmental, legal, social, and technelogical factors.

i8
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Implementation of mitigation measures (either
those called out in the EIS/EIR, or those which are implied), may
be impossible because their inmplementation would vioclate state
and federal species protection laws and existing mitigation plans
in the export area. Additionally, the entities responsible for
carrying out the purported project have no authority to compel or
otherwise carry out the water transfers and water production
projects necessary to mitigate the adverse impacts of the
projact. '

{a) Hypothetical, future "water transfers™ as a
mitigation measure is an illusory ofrset

Mitigation measures such as watar transtfers,
reduction in agricultural use, conservation, reliance on recycled
water, and increased reliance on local resocurces, conjunctive use
and groundwater storage are not spelleda out, and are illusory
water sources, at best.

Tha drafters of this EIS/EIR advance the
proposition throughout their discussjions about mitigation
measures and alternatives, that water transfers — - presumably
from unspecified agricultural areas in the state - - will serve
to offset reductionz in exports from the Bay-Delta, and somahow
mitigate for the adverse effects of the proposed project. This
propeoeition is, at best, naive, but more accurately can be
described as cynical.

This iz a "pie~in-the-sky" concept. A transfer is
a transfer, and all trancsfers have been under relentless attack
by environmental groups in recent years. The water transfers
implemented by the SWP and the Central Valley Preoject are being
redesigned and gutted in this CALFED proceee, just as Los
Angeles' Owengs Vallaey Project, and its Mano Lake Project, have
suffered a similar fate,.

The assumption that large blocks of water now used
for agriculture will someday be released for municipal and
industrial use is advanced in the EIS/EIR without any analysis of
its feasibility. Transfers of water away from agricultural use
cannot be lawfully implemented without tha consensus of the
agricultural landowners and water rights holders or acguisition
of the water rights. Yet, the EIS/EIR faile to analyze the lead
agencies' ability to effect such measures. As is painfully
apparant, the mitigation measures proposed in the EIS/EIR cannot

be considered feasible, or even viable, given approved CEQA and
NEPA critaria.
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Similarly, the EIS/EIR must analyze the adverse
impacts of the mitigation measures. See CEQA Guidelines: $15370,
and NEPA guidelines, 40 CFR §1502.16. The EIS/EIR rfails to
analyze the impacts of taking water away from agriculture, an
important economic activity, in order to apply it to "habitat
restoration" purposes.

2. ible alt ivas do unt .

To the axtent that the EIS/EIR discussions of
future make-up water are intended to constitute project
alternatives instead of mitigation measures, they likewise fail
as legally inadeguatec. Both NEPA and CEQA require that the
alternatives discussed be reasonable alternatives. See, 40 CFR
§1502.14 Alternatives, "the EIS shall "{a) rigorously explore and
objectively evaluate all reasonable alternatives.”" The EIS is
always evaluated under the "rule of reason".

The test under CEQA is whether the alternative is
feasible. Sea City of Carmel-by-the-Sea v. U.S. Dept. of Transp.
{1997) 127 F.3d 1142 (the range of alternatives under CEQA is
guided by the doctrine of feasibility]; Inyo County v. City of
Los Angeles, (1981) 177 Cal.Rptr. 479 (held: the second EIR did
not comply with the requirements of CEQA because it did not
include genuine no-project alternatives, its project description
impermissibly removed essential elements from matters reguired to
be considered, and alternatives were not tied to a consistently
viewed project].

Iv. Thae adverse envirenmental impacts of poth the alternatives
and o oaAsuUres st b nalvzed as well.

CEQA and NEPA require that both mitigation measures and
project alternatives must be analyzed for their own adverse
impacts upon implementation.

The EIS/EIR must analyze the adverse impacts of the
mitigation measures proposed to offset the adverse impacts of the
pPrajects. See CEQA Guidelines: §15370, and NEPA guidelines, 40
CFR §1502.16. NEPA also requires that the environmental impacts
in the area affected by each alrernative be describad. Ses 40
CFR 1502.15.

Tha EIS/EIR faile to identify or evaluate the environmental
conseguences that may be anticipated from water transfers and
increased development of local water necessary to offset the
adyerse impacte of the purported project, szuch as impairment to
established riparian habitats.

20
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V. The CALFED process ls an improper delegation of dyties and
of quastionable enforceahjlity.

Tha CALFED process is a committee-developed plan for water
rignts restrictions, re-design and re-operation of the SWP and
CvP, and environmental protectiaon plan, which attempts to
supordinate the rule-making and exercilse of discretion of
existing public agencies empowered to make such decisions, and to
authorize such actions. What is the basis of CALFED's authority
to proceed in this manner? By what statutory authority have
state agencies purportedly delegated their fact-finding and
deliberative proucesses to CALFED? By what Congressional
authority have federal agencies delegated their own rule-making
and fact~-finding authority t6 a committee? To what extent is
such authority lawfully delegated? The EIS/EIR must disclose the
legal authority of the projaect proponants to implement such an
arrangement.

The EIS/EIR frankly admits that the "governancen
element of this program has not been prepared. Basic guestions
are unanswered in the EIS/EIR. Who is in charge of implementing
the project? Which person, committee, agency, or task force has
the power to enforce the necessary mitigation measures? For that
matter, has either the U.S. Congress or the Ccalifornia
Legislature empowered the CALFED committee t6 govern on such an
important policy issue? Under what authority? Is this an
improper usurpation of power? May the California Department of
Water Resources properly delegate its planning, design,
engineering, and water supply functions to this committee? Will
the authority of the State Water Resources Contrel Board be
subsumed by CALFED?

Have these jurisdictional questions been examined? By whom?
A written analysis needs to be prepared and incorporated into
this EIS/EIR.

If a property owner or public agency determines that
its property has been inversely condemned by implementation of
the project, who are the respensible defendants?

Should a committee have any more authority to plan than its
individual agencies? Are the individuals participating in the
CALFED meetings jointly and severally responsible for damages
arising from the adverse impacta toc people's health due to the
reduction in water guality?

. Under what authority is a record of decision being prepareq,
and why? Has anyone examined or opined on thase, and the related
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guestions before CALFED embarked on this process? If so, any such
inquiry must be made available to the public for review and
comment, so that any assumptions relied on can be examined.

vVI. gonglusien.

Tha EIS/EIR $0 complataely fails to satiafy the requirements
of CEQA and NEPA that it is unrecognizable as an environmental
impact statement or report. For all of the reasons discussed
above, WACO urges that the EIS/EIR on the purported project be

rejectad.
Respectively submitted,
~ LAW OFFICES OF SUSAN M. TRAGER
A Professional Corporation
Rl
e A T2, —
Sdsan M. Trager (J
SMT :my
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